
 
 

HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:- Smti S. Bhuyan, AJS 

        Additional Session Judge, Bilasipara 

Session Case No- 49 of 2011 

u/s 448/376/511 IPC 

STATE 

Versus 

Gaji Sk. @ Rahman 

   Accused person 

(Committed by Sri N.S. Deori, then SDJM (M) Bilasipara in GR (BBR) case No- 

82/07 u/s 448/376/511 I.P.C.) 

 

Advocate appeared:- 

For the state:-Mr. T. Kr. Bhattacharya, Addl. P.P 

For the accused:- Mr. A. Hoque   , Advocate. 

Date of institution of the case    :- 10-05-07 

Date of commitment            :-  03-02-11 

Date of Framing charge          :- 28-02-11 

Date of prosecution evidence   :-  25-11-14, 22-07-15,05-02-18 
 

Statement of accused recorded on :-  17-02-18 

Date of Argument                      :-  26-02-18 

Judgment delivered                 :-  12-03-18 

Hearing on sentence    :- 12-03-18 

Sentenced pronounced  :- 12-03-18 

 

 



2 | P a g e  

 

 

 

JUDGMENT 

Prosecution Case 

1. Prosecution case in brief is that on 10-05-07 at about 12.00 Noon 

taking advantage of absence of family members of victim, accused person 

Gaji Sk. criminally trespassed into the house of informant and forcefully hold 

informant’s minor daughter Miss X aged about 15 years, outraged her 

modesty and committed rape on her against her will and due to criminal 

force used by accused said Miss X sustained injury. To this fact victim’s 

mother Kodbhanu Bibi lodged the ejahar before O/C Bagribari PS.             

Investigation 

2. Officer-in-charge of Bagribari police station receiving ejahar from 

informant Kodbhanu Bibi registered a police case vide Bagribari police case 

No. 82/07 under section 448/376 I.P.C. and SI P.C Nath was entrusted to 

conduct the investigation of the case and after completion of investigation IO 

submitted charge sheet against the accused person named herein above u/s 

448/376/511 I.P.C.    

Committal 

3. On receipt of the charge sheet, then Learned SDJM (M) Bilasipara, 

took cognizance and after furnishing necessary copies to accused person 

committed the case before the Learned. Sessions Judge, Dhubri for trial  

Charge 

4. Ld. Sessions Judge, Dhubri after hearing learned counsel for both 

sides and perusal of material on record framed charge u/s 448/376/511 

I.P.C. against the accused Gaji Sk @ Rahman and when charges are read 

over and explained to the accused person, he pleaded not guilty and claimed 

to be tried and after framing of charge learned Session Judge, Dhubri made 

over the case to this court for trial.  

 

Trial 

5. In order to prove the prosecution charges against the accused 

person, prosecution adduce evidence of all together 5 number of witnesses 

including one court witness and exhibited 3 numbers of documents. PW-1  
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Kod Bhanu Bewa, PW-2 Victim, PW-3 Saiful Islam, PW-4 Niroza Bibi, CW-1 

Gias Uddin Ahmed. Ext-1 Ejahar, Ext-2 Sketch map, Ext-3 Charge sheet. After 

closure of the prosecution evidence, statement of the accused person 

recorded u/s 313 Cr.P.C. Accused plea is total denial, however declined to 

adduced evidence in support of the plea of denial.  

 

6.                       POINTS FOR DETERMINATION:- 

 

i) Whether accused on 10-05-07 at about 12.00 pm at Joipur Pt I under 

Bagribari PS committed house trespass by entering into the house of 

Kodbhanu Bibi with intent to commit rape of Miss X? 

ii) Whether accused on 10-05-07 at about 12.00 pm at Joipur Pt I under 

Bagribari PS  attempted to commit rape of informant’s daughter Miss X by 

gagging her mouth with gamosa and closing the door of the house? 

 

ARGUMENT 

 

7. Ld. Addl. P.P contented that prosecution by adducing evidence of 

informant, victim with other piece of evidence established the fact that 

accused criminally trespassed into the house of informant and accused made 

attempt to commit the rape on victim by removing her cloth. Learned counsel 

further submitted that defence failed to shaken the testimony of victim 

during the cross and prosecution beyond all reasonable doubt establish the 

prosecution charges against the accused person beyond all reasonable doubt. 

8. It has been argued by ld. defence counsel that evidence of informant 

and victim is not acceptable and victim did not go for medical examination as 

per statement of CW-1. So case of the prosecution against the accused 

totally failed. He further argued there is no eye witness to the incident and all 

witnesses are hearsay so there piece of evidence is not acceptable and 

admissible and IO did not seized wearing apparel of alleged victim. Therefore 

prosecution case against the accused not proved and accused in his 313 

Cr.P.C statement stated that he warned informant’s husband to cut forest 

tree so this case was filed by informant only to harass the accused and 

accused entitled acquittal and relied decision of Kandarpa Vs. The state of 

Assam ( 1992) Cri LJ 3084; Hari Mohapatra and anr. Vs. State of Orrisa,   

1996 Crl. L. J. 2952: Krishna Vs State of Karnataka  

EVIDENCE 
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9.  Evidence of PW-1 Kad Bhanu Bewa is that on the day of incident at 

about 12.00 noon, they went outside for collecting fire wood and her 

daughter was alone at home. At that time when her daughter was sleeping in 

her room after having meal then accused illegally entered into their house 

and tied mouth of victim with cloth forcefully. She deposed thereafter 

accused removed her clothes and attempted to commit rape on her and 

accused out of nervous fled away when her daughter started shouting. She 

deposed after sometime when she came back from jungle along with her 

husband, her daughter told them the entire incident that accused had 

forcefully entered into their house and attempted to commit rape on her by 

removing her cloths. She deposed she lodged ejahar against the accused 

after coming to know about the incident. In cross she stated she heard about 

the incident from her victim daughter and on the same day at about 05.00 

pm she lodged the ejahar.  She stated in their locality there is no any house 

present except their house and accused offered Rs. 3000/4000 to them to 

settle down the issue and accused had settled the matter with her husband 

by offering him money.  

10. PW-2 is the victim of this case. Her evidence is that complainant is 

her mother and accused is from her locality. She deposed on the day of 

incident at about 12.00 noon she was sleeping in the room and her parents 

went to jungle to collect fire wood. At that time accused illegally entered into 

her room and jumped over her and putting the towel in her mouth removed 

her clothes one by one. Somehow she managed to shout and accused left 

her out of nervous and ran away from her house.  She deposed she narrated 

the entire incident to her parents while her parents came to home and 

accordingly her mother lodged the ejahar.  She deposed police recorded her 

statement and she also made statement before the magistrate wherein she 

put her thumb impression.  In cross she stated there is no house nearby to 

their house and she did not tell any incident to her neighbour, she only told 

about the incident to her parents.  

11. Evidence of PW-3 Saiful Islam is that he is a petition writer and on 

10-05-07 he wrote the ejahar for Kad Bhanu Bibi as she approached to him 

to write an ejahar for her. He deposed he wrote ejahar by his own writing 

and after writing of ejahar Kad Bhanu Bibi put her own thumb impression in 

the ejahar. He deposed he read over the contents of the ejahar before 

complainant and he also signed in the ejahar along with date vide Ext 1(1).  

In cross he stated he wrote the ejahar according to the instruction and 
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statement of the complainant and he knows the complainant personally but 

does not know the accused. 

12. Evidence of PW-4 Niroza Bibi is that victim is her younger sister and 

she was married she resides near the house of her father.  She deposed on 

the day of incident in the afternoon hours she came to her father's house and 

found her victim sister crying. On being asked her victim sister told her that 

accused came to their house and assaulted her with intent to outrage her 

modesty. She deposed on the same day her mother lodged the ejahar 

against the accused person. In cross she stated she could not remember the 

date of incident and while she went to her father's house she did not found 

accused there. She further stated she did not find any injury on her sister. 

She stated there are houses of Kohinur, Toyjuddin, Boyjuddin, Sahinur and 

Deldar about 100 meters away from their house and when she went to her 

father's house, neighboring people did not come to their house. She denied 

the fact that there was dispute between the accused and her father. 

13. CW-1 Giasuddin Ahmed deposed for the IO of this case. His evidence 

is that during the period 10-05-2007 to 2010 he was working as Circle 

Inspector. In that period on 10-05-2007 then O/C Bagribari PS SI Abdus 

Kuddus on receipt of written ejahar from Kadbhanu Bibi registered a 

Bagribari PS case no. 82/07 u/s 448/376 I.P.C. against accused Gazi Sk. and 

endorsed SI Padum Ch. Nath (in short P.C. Nath) to investigate the case.  He 

deposed case diary reveal that then SI P. C. Nath visited place of occurrence, 

drawn sketch map of the place of occurrence, recorded statement of the 

witnesses, arrested accused person, produced victim before the Ld. 

Magistrate to record her statement u/s 164 Cr.P.C. and after completion of 

the investigation submitted charge sheet against the accused Gazi Sk @ 

Rahman u/s 448/376 I.P.C vide Ext 3.  He further deposed SI Padum Ch. 

Nath expired and SI Abdus Kuddus is bed ridden. In cross he denied the 

defence suggestion that SI Padum Ch. Nath did not visit the place of 

occurrence, not drawn sketch map, not recorded the statement of witnesses. 

He stated C.D. reveal that SI Padum Ch. Nath did not produced the victim for 

medical examination as victim refused to medically examine by the doctor.   

DISCUSSION, DECISION & REASON THERE OF:- 

14.  The charge against the accused is u/s 376/511/448 I.P.C, that is to 

say accused criminally trespassed into the house of informant and made 

attempt to commit the rape on victim. Incident was took place when victim 
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was alone at home. It means there is no eye witness. The charge being 

376/511 I.P.C, evidence of victim plays pivotal role. 

15. PW-1 is the informant of the case and her evidence is that she knows 

accused and on the day of incident when her 15 year old daughter Miss X 

was sleeping in her room after meal, accused illegally entered into the house 

and tied the mouth of her daughter by cloth and removed her cloth (dress) 

and attempt to commit rape on her daughter and when her daughter started 

shouting, accused left the place. She heard incident from her daughter Miss X 

when she came home after her works. 

16. PW-2 is the victim of this case. She stated she narrated the incident 

to her mother when her mother reached home. PW-4 stated she heard 

incident from her sister Miss X when she came home and found her victim 

sister weeping. PW-2 deposed when she was alone at home accused entered 

into their house, jumped over to her , put a towel in her mouth and removed 

her cloth. However, some how she started shouting and accused left the 

house. PW-3 is the writer of ejahar Ext 1. He deposed he had written ejahar 

as narrated by informant Kad Bhanu Bibi and he read over the same after 

finishing the writing and thereafter informant put her thumb impression on 

ejahar. 

17. Ld. defence counsel submitted statement of PW-1, PW-3 and PW-4 

amounted to hearsay so their evidence is not reliable, acceptable and is no 

admissible piece of evidence.  I have perused the evidence of the victim as 

well as other PWs evidence and also gone through the statutory provision of 

law to find out whether testimonies of other PWs are reliable, acceptable and 

admissible piece of evidence or not. 

18. Section 60 of the Evidence Act say oral evidence must of direct. 

Oral evidence must, in all cases whatever, be direct; that is to say— If it 

refers to a fact which could be seen, it must be the evidence of a witness 

who says he saw it; If it refers to a fact which could be heard, it must be the 

evidence of a witness who says he heard it; If it refers to a fact which could 

be perceived by any other sense or in any other manner, it must be the 

evidence of a witness who says he perceived it by that sense or in that 

manner; If it refers to an opinion or to the grounds on which that opinion is 

held, it must be the evidence of the person who holds that opinion on those 

grounds: Provided that the opinions of experts expressed in any treatise 

commonly offered for sale, and the grounds on which such opinions are held, 

may be proved by the production of such treatises if the author is dead or 
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cannot be found, or has become incapable of giving evidence, or cannot be 

called as a witness without an amount of delay or expense which the Court 

regards as unreasonable: Provided also that, if oral evidence refers to the 

existence or condition of any material thing other than a document, the Court 

may, if it thinks fit, require the production of such material thing for its 

inspection. 

19. In this case admittedly at the time of incident PW-1, PW-3, PW-4 was 

not present at place of occurrence. There is no eye witness in this case. 

When incident was took place PW-2 was alone at home. Her parents went to 

earn their livelihood. PW-4 is the married sister of PW-2 and in the evening 

she visit her parent’s house. PW-3 is the writer of the ejahar. So none of 

these witnesses present at place of occurrence when incident was took place. 

PW-1 stated she heard incident from her daughter PW-2 Miss X. PW-2 stated 

when her parent came she narrated entire incidents to them. PW-1 is the 

mother of the victim (PW-2), mother is one of the parent of victim. In her 

evidence in chief victim mentioned the entire incident and entire incident is 

that-accused illegally entered into their house, put towel (cloth) in her 

mouth, removed her dress and attempted to commit rape. PW-4 heard 

incident from her sister when she visit her parent’s house. PW-2 in her cross 

also stated she narrated incident to her parents. Evidence of PW-1 is 

corroborated by victim PW-2 of the case that they heard incident from PW-2 

and PW-2 also stated she had narrated incident to her mother and father and 

sister. PW-1 and PW-4 deposed before the court what they had heard from 

the mouth of victim. Therefore, their piece of evidence is covered by section 

60 of the Evidence Act that they stated what they heard from the mouth of 

PW-2 the victim of the case. PW-1 proved that she heard incident from her 

daughter and PW-4 heard incident from her sister and therefore, I find their 

piece of evidence is admissible u/s 60 of the Evidence Act and therefore, 

their piece of evidence is reliable piece of evidence and submission of Ld. 

defence counsel is devoid of any merit. 

20. PW-3 is only the writer of the ejahar and he proved that he had 

written the ejahar as narrated by the informant and informant who is an 

illiterate lady put her thumb impression after he read over the ejahar to her 

and PW-3 proved that he had written the ejahar as narrated by the informant 

and informant put her thump impression on the ejahar when he read out the 

content of the ejahar. 
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21. In the case in hand IO Padum Ch. Nath expired and another IO SI 

Abdus Kuddus is bed ridden and unable to move therefore, then Circle 

Inspector of police, Bilasipara Sub Division Giasuddin is examined as CW-1 

for investigating officer and he stated SI Padum Ch. Nath (since deceased) 

investigate the case, recorded the statement of the victim, witnesses, 

arrested accused, produced victim before Magistrate, dawn sketch map of 

place of occurrence   and SI Abdus Kuddus ( now bed ridden) submit charge 

sheet. As SI Padum Ch. Nath expired and SI Abdus Kuddus bed ridden, 

prosecution by adducing evidence of then CI Giasuddin as CW-1 exhibited 

charge sheet, sketch map and produced the material of investigation and 

defence get ample scope to cross examine CW-1 on the point of investigation 

of the case. CW-1 was duly cross examined by the defence.  

22. Cross examination of the PWs shown that there is no adjacent house 

at the place of occurrence. Ext 2 sketch map also shown that there is no any 

house near the house of informant and there is open space near the house of 

informant. Therefore, statement of Pw-1, PW-2 and PW-4 that there is no 

adjoining house at place of occurrence is established beyond all reasonable 

doubt and because of this reason arrival of nearby people at the place of 

occurrence does not at all arose. 

23. PW-2 victim deposed that accused after entering into their house put 

towel on her mouth so that she could not raise alarm and removed her cloth. 

She deposed she somehow managed to shout and accused ran away from 

her house. According to PW-2 she was alone at her house at that time and 

was sleeping. Time of incident is 12.00 noon. On scrutiny of the cross 

examination of PW-2 it is clearly evident that testimonies of PW-2 remains 

intact and defence failed to falsified her piece of evidence. No plea was taken 

by the accused at the time of cross examination of PW-1, PW-2, PW-4 that 

accused did not enter into the house of informant, removed cloth of PW-2 

and evidence of PW-1, PW-2 and PW-4 being unassailable is believable 

beyond all reasonable doubt. At the time of cross examination of PW-1 and 

PW-2 accused did not took plea that accused had altercation with the 

husband of PW-1(father of PW-2) rather cross examination of PW-1 pointed 

accused offered money to the husband of PW-1( since deceased) to settle 

the instant issue. Therefore, plea of the defence that PW-1 lodged false case 

as accused altercate with the husband of PW-1 for cutting forest tree is not 

reasonable and acceptable plea and accused took this plea at the time of 

recording his statement u/s 313 Cr.P.C to save his skin and accordingly 
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submission of Ld. defence counsel not accepted that due to accused’s 

altercation with father of PW-2, PW-1, mother of PW-2 lodged the case 

against the accused. More so, there is no dispute of accused with PW-1 and 

PW-2 and it is totally unbelievable that a minor girl bet her chastity to file 

false case against a person with whom she had no enmity. Therefore, 

contention of the learned defence counsel is outright rejected. 

24. From the evidence of victim; PW-1 and PW-4 it is abundantly cleared 

that on 10-05-07 at about 12.00 noon accused criminally trespassed into the 

house of informant to commit an offence. Accused entered into the house of 

informant when her daughter was alone at home and she was sleeping. 

Accused did not enter into the house of informant knocking the door and or 

with permission of the inmate of the house. His entry into the house of 

informant is wholly unauthorized and illegal and with intent to commit an 

offence and it amounted to criminal trespass and prosecution by adducing 

sufficient cogent evidence established the charge u/s 448 I.P.C. against the 

accused beyond all reasonable doubt and I hold accused Gaji Sk @ Rahman 

guilty of committing of an offence punishable u/s 448 I.P.C. and he is 

convicted u/s 448 I.P.C. 

25. On meticulous scrutiny of the evidence on record, I find that evidence 

of PW-1, PW-2 and PW-4 is corroborated by each other. Victim in her 

deposition before the court, before the Magistrate u/s 164 Cr.P.C and before 

police stated accused made attempt to commit rape on her. In her deposition 

before the court she stated accused removed her cloth one by one and 

somehow she managed to shout and accused run away from the house out 

of fear. She did not stated that accused committed rape on her.  She made 

similar statement before the magistrate and police.   

26.  Ld. defence counsel took plea that as victim refused to go for 

medical exam so prosecution charge against the accused is not proved. The 

prosecution charge against the accused is not rape and accused made 

attempt to commit rape on victim. Prosecution incident as per ejahar was 

took place on 10-05-07 at about 12.00 pm and ejahar was lodged on 10-05-

07 immediately on coming to know about the incident. Generally in most of 

the case, IO of the case produced victim before doctor for examination after 

passing several days of incident to get doctor opinion about commission of 

rape and medical report of victim in most of the case comes out with doctor’s 

opinion that there is no recent sign of rape. In the instant case victim 

deposed that accused made attempt to commit rape on her and in his 
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attempt to commit rape he gagged her mouth and removed her cloth. 

Therefore, her evidence clearly shown that victim did not alleged that she 

was raped by the accused and prosecution charge against the accused is u/s 

448 I.P.C and 376/511 IPC that accused made attempt to commit rape after 

criminally trespassing into the house of informant and therefore, in my 

considered opinion victim’s refusal to go for medical examination does not 

weaken the veracity of the victim’s evidence and merit of the prosecution 

charge leveled against the accused when there is sufficient unshaken piece of 

evidence appeared against the accused person and I hold that submission of 

ld. defence counsel is devoid of any merit. 

27. I find from the evidence of PW-2, the victim of the case that accused 

removed her cloth one by one putting towel on her mouth to prevent her 

from raising alarm, somehow she managed to raise alarm and accused fled 

away. 

28. Section 375 I.P.C. says A man is said to commit “rape” who, except in 

the case hereinafter excepted, has sexual intercourse with a woman under 

circumstances falling under any of the following descriptions:— 

 Firstly - Against her will. 

 Secondly -Without her consent. 

 Thirdly - With her consent, when her consent has been obtained by 

putting her or  any person in whom she is interested in fear of death or of 

hurt. 

 Fourthly -With her consent, when the man knows that he is not her 

husband, and  that her consent is given because she believes that he is 

another man to whom she is or believes herself to be lawfully married. 

 Fifthly - With her consent, when, at the time of giving such consent, 

by reason of  unsoundness of mind or intoxication or the administration by 

him personally or through  another of any stupefying or unwholesome 

substance, she is unable to understand the  nature and consequences of that 

to which she gives consent. 

 Sixthly - With or without her consent, when she is under sixteen 

years of age. 

 Seventhly- when she is unable to communicate consent.  

29. Here allegation against accused is that, accused made attempt to 

commit rape. So prosecution has to bring on record that accused did certain 

act as enumerated in section 375 I.P.C. in order to commit rape on victim. 

Here accused only removed cloth of victim. He did not undress himself and 

https://indiankanoon.org/doc/146335001/
https://indiankanoon.org/doc/51172542/
https://indiankanoon.org/doc/159488347/
https://indiankanoon.org/doc/62890944/
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no other attempt is made by accused to penetrate the victim except 

removing the dress of victim. Therefore, ingredient of section 376/511 I.P.C. 

does not comes. However from the evidence on record it is crystal clear that 

accused illegally entered into the house of informant when victim was at 

home alone and was sleeping and accused put towel on her mouth and 

removed her cloth. Removing of cloth of woman/girl amounted to indecent 

act. Here accused used criminal force on victim and he by using criminal 

force removes her cloth and removing of cloth of victim is amounted to 

outraging the modesty of the woman/girl and evidence on record bring home 

all the ingredient of section 354 I.P.C. against the accused beyond all 

reasonable doubt.  

30. In the case in hand charge framed against the accused is u/s 376/511 

I.P.C. and sum total of the evidence on record bring home the ingredients of 

section 354 I.P.C. which is a minor offence. As evidence on record bring 

home ingredient of section 354 I.P.C. against the accused beyond all 

reasonable doubt the section 222 Cr.P.C can be brought to impart justice to 

the victim girl. 

31. Section 222 Cr.P.C says when offence proved included in offence 

charged. 

1.  When a person is charged with an offence consisting of several 

particulars, a combination of some only of which constitutes a 

complete minor offence, and such combination is proved, but the 

remaining particulars are not proved, he may be convicted of the 

minor offence though he was not charged with it. 

2. When a person is charged with an offence and facts are proved which 

reduce it to a minor offence, he may be convicted of the minor 

offence, although he is not charged with it. 

3. When a person is charged with an offence, he may be convicted of an 

attempt to commit such offence although the attempt is not 

separately charged. 

4. Nothing in this section shall be deemed to authorize a conviction of 

any minor offence where the conditions requisite for the initiation of 

proceedings in respect of that minor offence have not been satisfied.  

 In this section, two illustrations have been given which would 

amply describe that when an accused is charged with major 

offence and the ingredients of the major offence are missing and 

ingredients of minor offence are made out then he may be 
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convicted for the minor offence even though he was not charged 

with it. Both the illustrations given in the said section read as 

under:  

"(a) A is charged under section 407 of the Indian Penal Code (45 of 

1860) with criminal breach of trust in respect of property entrusted to 

him as a carrier. It appears that he did commit criminal breach of trust 

under section 406 of that Code in respect of the property, but that it was 

not entrusted to him as a carrier. He may be convicted of criminal breach 

of trust under the said section 406.  

(b) A is charged under section 325 of the Indian Penal Code (45 of 1860), 

with causing grievous hurt. He proves that he acted on grave and sudden 

provocation. He may be convicted under section 335 of that Code."  

32. In Shamnsaheb M. Multtani Vs State of Karnataka, decided on 24 

January, 2001, Hon’ble Apex Court observed “What is meant by a minor 

offence for the purpose of Section 222 of the Code? Although the said 

expression is not defined in the Code it can be discerned from the context 

that the test of minor offence is not merely that the prescribed punishment is 

less than the major offence. The two illustrations provided in the section 

would bring the above point home well. Only if the two offences are cognate 

offences, wherein the main ingredients are common, the one punishable 

among them with a lesser sentence can be regarded as minor offence vis-à-

vis the other offence.”  This decision is also followed in Tarakeswar Sahu Vs 

State of Bihar (now Jharkhand) (2006) 8 SCC. Hon’ble Apex court in a catena 

of decision held that-‘It is true that section 222 Cr.P.C entitles a Court to 

convict a person of an offence which is minor in comparison to the one for 

which he is tried’.  

33. The word Modesty is associated with female human beings in a class 

and it is the female propriety. The essence of a woman modesty is her sex. 

Any act which connect with intention to lower the decency of the woman 

such as pulling of a woman dress, unwanted touching of a woman, asking for 

sex attributes to outraging modesty of a woman. In the case in hand accused 

criminally trespassing into the house of informant, removed wearing apparel 

of victim which amounted to outraging the Chasity of woman. Removal of 

cloth of victims amounted to indecent act of accused.  

https://indiankanoon.org/doc/940928/
https://indiankanoon.org/doc/988620/
https://indiankanoon.org/doc/1133601/
https://indiankanoon.org/doc/932006/
https://indiankanoon.org/doc/384218/
https://indiankanoon.org/doc/1569253/


13 | P a g e  

 

34. Section 354 I.P.C says :- Whosoever assaults or uses criminal force to 

any woman, intending to outrage or knowing it to be likely that he will 

thereby outrage her modesty, shall be punished with imprisonment of either 

description of term which shall not be less than one year but which may 

extend to five years and shall also liable to fine. In State of Punjab vs 

Major Singh AIR 1967 SC 63 Hon’ble Apex Court in a case of seven 

month baby girl possess modesty or not held “The offence punishable under 

section 354 IPC is an assault on or use of criminal force to a woman with the 

intention of outraging her modesty or with the knowledge of the likelihood of 

doing so. The Code does not define "modesty". What then is a woman's 

modesty? I think that the essence of a woman's modesty is her sex. The 

modesty of an adult female is writ large on her body. Young or old, 

intelligent or imbecile, awake or sleeping, the woman possesses a modesty 

capable of being outraged. Whoever uses criminal force to her with intent to 

outrage her modesty commits an offence punishable under section 354 IPC. 

The culpable intention of the accused is the crux of the matter. The reaction 

of the woman is very relevant, but its absence is not always decisive, as, for 

example, when the accused with a corrupt mind stealthily touches the flesh 

of a sleeping woman. She may be an idiot, she may be under the spell of 

anesthesia, she may be sleeping, she may be unable to appreciate the 

significance of the act; nevertheless, the offender is punishable under the 

section. A female of tender age stands on a somewhat different footing. Her 

body is immature, and her sexual powers are dormant. In this case, the 

victim is a baby seven and half months old. She has not yet developed a 

sense of shame and has no awareness of sex. Nevertheless, from her very 

birth she possesses the modesty which is the attribute of her sex.” 

35. Evaluation of the entire evidence on record only goes to show that 

accused criminally trespassing into the house of informant gagged the mouth 

of PW-2 the victim of the case, removed her cloth, somehow she managed to 

made hue and cry and accused left the house and she saved from the clutch 

of accused. The act of removing a woman/girl dress by a person amounted 

to outraging the very modesty of the woman/girl and it is indecent act of the 

accused. The entire evidence on record squarely covered the ingredients of 

the section 354 I.P.C and I find that prosecution fairly able to bring home all 

the ingredients of section 354 I.P.C against the accused Gaji Sk. @ Rahman 

beyond all reasonable doubt. 

https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/261195/
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36. Situated thus, coupled with the aforesaid settled legal position of law , 

the provision of law as enumerated u/s 222 Cr.P.C is invoked to impart 

justice to the victim of the case. Accordingly I hold accused Gaji Sk @ 

Rahman guilty of commission of offence punishable u/s 354 I.P.C  and 

accused Gaji Sk @ Rahman is convicted u/s 354 I.P.C. Bail stand cancelled. 

37. Considering the nature of the offence committed by the accused on a 

female child, I do not find any justified ground to consider the accused under 

the provision of section 360 Cr.P.C and Probation of Offender Act and 

therefore, benefit under the said benevolent provision is not extended to 

convicted accused Gaji Sk @ Rahman. 

HEARING OF THE ACCUSED ON THE POINT OF SENTENCE 

38. Accordingly convicted accused person Gaji Sk @ Rahman is heard on 

the point of sentence and his plea of sentence is reduced into writing in a 

separate sheet and keep with case record. I heard Ld. defence counsel as 

well Ld. Addl. PP for the state on the point of sentence. Accused pleaded 

mercy and prays for considering leniently. Ld. Addl. P.P submits that 

considering the nature of the offence court may imposed the punishment 

according to law.   

39. Ld. defence counsel submitted that the considering the facts and 

circumstances of the case he be considered leniently by imposing fine only.   

40. Accused pleaded mercy he submits that he has children and wife and 

dependent parents. After hearing Ld. Counsel for both sides and going 

through the material on record and considering the nature of the offence 

which convicted accused Gaji Sk. @ Rahman has committed on a minor girl, I 

do not find any just reasoning to consider convicted accused Gaji Sk. @ 

Rahman leniently and accordingly accused is dealt with and is sentenced to 

undergo rigorous imprisonment of 3 years 6 months and to pay fine of ₹ 

20000/-i/d 6months month RI u/s 354 I.P.C. and further sentenced to 

undergo 6 months RI and to pay fine of Rs 1000/- i/d one month SI u/s 448 

I.P.C .  

ORDER 

41.  Accused Gaji Sk @ Rahman found guilty u/s 448/354IPC I.P.C and he 

is convicted u/s 448/354 IPC. Convicted accused Gaji Sk @ Rahman is 

sentenced to undergo rigorous imprisonment of 3 years 6 months and to pay 

fine of ₹ 20,000/- i/d 6 month RI u/s 354 I.P.C. and further sentenced to 

undergo RI of 6 month and to pay fine of ₹ 1000/- id 1 month SI u/s 448 
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I.P.C.  Sentence will run concurrently. Bail stands cancelled, surety 

discharged. Fine if paid by the accused be given to the victim of the case as 

compensation for loss of dignity and decency due to the conduct of the 

accused. The period of detention already undergone by the convict accused 

shall be set off against the period of imprisonment.  

42. The convicted accused is told that he has right to appeal against the 

judgment and order of this court before Hon’ble High court through the jail 

authority or independently of his own. Convicted accused is further informed 

that he is entitled free legal aid to prefer appeal before the Hon’ble High 

court. Let furnish free copy of Judgment to convicted accused. 

43. Send copy of judgment to learned District Magistrate Dhubri u/s 365 

Cr.P.C. 

44. Send back the GR case record to the learned committal Court with a 

copy of the judgment. 

45. Given under hand and seal of this Court on this 12th day of March 

2018 at Bilasipara.  

 

 

 

 

          (Smti S. Bhuyan) 

                       Addl. Session Judge, Bilasipara 

 

 

 

 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III.  
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APPENDIX 

 

PROSECUTION WITNESS:- 

 PW-1 Kod Bhanu Bewa,  

 PW-2 Firoja Khatun,  

 PW-3 Saiful Islam,  

 PW-4 Niroza Bibi  

PROSECUTION EXHIBIT:- 

 Ext-1 Ejahar,  

 Ext-2 Sketch map,  

 Ext-3 Charge sheet 

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT WITNESS :- CW-1 Gias Uddin Ahmed 

COURT EXHIBITS :- NIL 

 

 

 

(Smti S. Bhuyan) 

Addl. Session Judge, Bilasipara 


